10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

I N THE SUPREME COURT OF THE UNI TED STATES

e e e e e e e e ool o L ox
MARGARET M NNECI, ET AL.,
Petitioners
V. : No. 10-1104
RI CHARD LEE POLLARD, ET AL.
e e e e e e e e oo oo X

Washi ngton, D.C.

Tuesday, Novenmber 1, 2011

The above-entitled matter canme on for oral
argument before the Suprene Court of the United States
at 11:03 a.m
APPEARANCES:

JONATHAN S. FRANKLI N, ESQ., Washington, D.C.; on
behal f of Petitioners.

PRATI K A. SHAH, ESQ., Assistant to the Solicitor
Ceneral, Departnment of Justice, Washington, D.C.; for
United States, as am cus curiae, supporting
Petitioners.

JOHN F. PREIS, ESQ , Richnond, Virginia; on behalf of

Respondent s.

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

CONTENTS

ORAL ARGUMENT OF PAGE
JONATHAN S. FRANKLI N, ESQ

On behalf of the Petitioners 3
ORAL ARGUMENT OF
PRATI K A. SHAH, ESQ.

For United States, as am cus curiae, 18

supporting Petitioners
ORAL ARGUMENT OF
JOHN F. PREIS, ESQ

On behal f of the Respondents 27
REBUTTAL ARGUMENT OF
JONATHAN S. FRANKLI N, ESQ

On behalf of the Petitioners 51

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

PROCEEDI NGS
(11: 03 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument next in Case 10-1104, M nneci v. Poll ard.

M. Franklin.

ORAL ARGUMENT OF JONATHAN S. FRANKLI N

ON BEHALF OF THE PETI TI ONERS

MR. FRANKLIN: M. Chief Justice, and may it
pl ease the Court:

Over the last 3 decades, the Court has made
clear that Bivens renmedies are disfavored and will only
be authorized in narrow situations where there are no
adequate alternative neans for redressing a plaintiff's
I njuries and no other factor counsels hesitation.
Respondent has satisfied neither criteria. He has not
shown that he l|acked a traditional tort renmedy for the
i njuries of which he conplains, and Petitioners' status
as enpl oyees of a private contractor rather than the
governnment at a mnimmgives rise to factors counseling
hesitati on.

JUSTI CE GI NSBURG: Can we go back to what
you said initially, that is if there's no alternative
remedy Bivens fills the gap.

Suppose we had a case just |like Carlson,

only the State |law all ows survivor actions. 1In Carlson,

Alderson Reporting Company
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| thought the rule emerging from Carlson is that priso

personnel in Federal prisons are subject to Bivens

l'iabili

n

ty, and we don't |look in each case to see whet her

t hey could have been a State tort.

rul e st

act ual

MR. FRANKLI N: Well, the rule --

JUSTICE GINSBURG. |s that so?

MR. FRANKLI N: The the rule -- the Carl son

il applies, Your Honor, because that involved

Feder al governnment enpl oyees.

Congress has preenpted all tort clai

whet her
whet her
i nmat er

cl ai ns

And since Carlso

nms agai nst them

| ndi ana | aw now, which has been anended, but

| ndi ana | aw provides a renedy or doesn't is

ial, because Congress has preenpted all tort

agai nst actual enpl oyees of the governnent.

But these -- this case

nvol ves -- the

Petitioners are not enployees of the governnment. They

are enpl oyees of a private contractor. And under the

West f al
agai nst

Bi vens

pri vate contractors.

preenpt all clains

| Act, what Congress did was
actual governnment officials while preserving
remedi es.

But it did the opposite for enpl oyees of

For them there are adequate

alternative tort renedies. And it's virtually

undi sputed in this case that there was such a renedy

her e.

And they are deliberately --

Alderson Reporting Company
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excluded them fromthe category of enpl oyees agai nst

whom it preserved Bivens renedies.

still

So yes, in the Carlson situation, there is

a Bivens cl aimbecause Congress has expressly

preserved that. But here we have a different

congressional policy that we are, in effect, asking the

Court to enbrace here.

sai d what

What Congress did in the Westfall Act is it

recogni ze and what we believe the Court

in cases |i ke Ml esko, and that is,

in effect we are asking this Court to

has recogni zed

where there are

adequate alternative tort -- excuse ne, where there are

no adequate --

JUSTI CE KAGAN:  Suppose,

M .

Franklin, that

there weren't. | mean, | think you have a good case

about California | aw here.

But suppose we were in a

State where the | aw was very different from what

California' s | aw appears to be,

speci al duty recognized for jailors,

where there was no

and i ndeed where

t he basic negligence tort was unavailable to i nnates

because there was a finding of -- a holding of the State

suprenme court that there was no duty on the part of

jailors to i nmates.

What woul d happen then?

MR. FRANKLIN: In that hypothetical instance

and we do think it's hypothetical

Alderson Reporting Company
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woul d be a different case and the Court could in that
circunmstance say there were no adequate alternative
remedies. But the reason we think it's entirely
hypot hetical is there has nothing been shown in the
briefing of this Court and, as the Ninth Circuit

di ssenters made clear, that any State doesn't afford the
bedrock cause of negligence. And that cause, as the
Court held in Mal esko quite expressly, is not only
adequate to redress any actions that would violate the
Ei ght h Amendnent, but it's actually superior.

JUSTI CE KAGAN: But is your answer --

JUSTI CE GINSBURG:. M. Franklin, there were
sone references to M ssissippi |aw that seens to be
i nconsistent with the notion that all States would
provi de an adequate renedy.

MR. FRANKLI N: | believe that reference, if
| am correct, cones froman am cus brief, and that |aw
does not -- would not on its face prohibit an action
agai nst a private managed prison hol ding Federa
prisoners. These laws -- and the M ssissippi lawis an
exanple; there is a New York law -- those apply to State
governnment officials. They are simlar to the Westfal
Act, but on a state level. They immunize State
governnment officials fromclainms, but those clains would

be subject to 1983 actions. Here we have a privately

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

managed prison hol ding Federal prisoners.

JUSTICE GINSBURG. Is it-- then it m ght

hold State prisoners as well.

private facilities wll

MR. FRANKLIN: |I'msorry?

JUSTICE GINSBURG. It mght hold -- sone

Federal prisoners.

representation

take State prisoners as well

MR. FRANKLI N: There has been sone

that we don't disagree with, that th

m ght be sone facilities that have State prisoners

and - -

as

ere

JUSTICE GINSBURG. And if they do have State

prisoners, the State prisoner would have recourse to,

not

i f

Bi vens, but 1983.
MR. FRANKLIN: Most |ikely, Your Honor,
it's under --

JUSTI CE GI NSBURG. So you have two

prisoners, identical mstreatnent, and one gets a

Federal renmedy and the other doesn't.

yes,

MR. FRANKLIN: The other actually gets what

the Court in Mal esko described as a superi

The prisoner -- the Federal prisoner has,

or renmedy.

in that se

a remedy that's beyond the Ei ghth Anendnent, that go

JUSTI CE KENNEDY: Can you tell

Alderson Reporting Company
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you care in this suit? |If you are telling us,

oh, don't worry, there's going to be liability and

pr obably perhaps even nore extensive liability than

Bi vens,

what difference does it make? Bivens doesn't

give you attorneys fees. Now, it's true that the

Feder al

to that.

gquestion may get you into Federal court.

MR. FRANKLIN: Well, | have several answers

First, Your Honor, ny clients care very deeply

in this case because, as the district court held, if

there is no Bivens renedy this case is disnssed. This

case was dism ssed on the |lack of a Bivens renedy.

st at ut e of

JUSTI CE KENNEDY: Just because of the
limtations?

MR. FRANKLIN: It's way too |ate now, 10

years after the incident, for themto now assert a State

| aw cl ai m

So we do care. And in fact that was the

sane situation that was in Mal esko. [In Ml esko you had

a virtually identical situation, where the --

JUSTI CE KENNEDY: If we are looking -- if we

are | ooking forward beyond this case --

MR. FRANKLI N: Right.

JUSTI CE KENNEDY: -- and there is no statute

of limtation problem does it really make any

di fference that he has a second cause of action that's

j ust,

A --

Alderson Reporting Company
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MR. FRANKLI N: It makes a --

JUSTI CE KENNEDY: -- duplicative or, B

arguably narrow, nore narrow?

MR. FRANKLIN: Well, two points. 1'd like

to first say that the Court in Mal esko adopted the

principle that if there is an alternative

remedy that's

not a reason for piling on a Federal renedy; that's a

reason not to. But in a practical sense -

JUSTI CE KENNEDY: But what difference does

it make?

MR. FRANKLIN: Let nme give you a practical

difference that it does matter for individuals in ny

clients' situation. |If a State tort .claimis brought,

there is respondeat superior liability under a State

court claim And in many, if not npbst cases, the

plaintiff will choose, voluntarily choose to sue the

corporation and | eave the individual out of the case.

Now, the deterrent effect that

Bi vens is

concerned with still exists because the case can be

br ought agai nst the individual. However,

if there is a

Bi vens claim that has to be brought against the

i ndi vidual ; it cannot be brought under respondeat

superior. So if there is a Bivens claim
matter you are going to see nore and nore

bei ng dragged through these cases wi thout,

Alderson Reporting Company
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the recogni zed qualified imunity defense --

JUSTI CE KAGAN. M. Franklin, do you have a
t heory about why these are brought as Bivens clains? It
seens nysterious to me. If you bring it as a negligence
claim you get a |l ower standard of liability, negligence
versus deliberate indifference. You get vicarious
liability. So I have been trying to puzzle out, why
aren't these brought as negligence clains rather than as
Bi vens cl ai ns?

MR. FRANKLIN: | can't answer that question.
VWhat | can say -- well, | can try to answer, but | can
say that if the Court rules as we ask it to in this
case, we think that there will not be Bivens clains,
that people will bring them under the tort |aw.

It could be there are fornms in sone of these
prisons that are given out that have section 1983
written on them that Bivens is there. It could be that
prisoners are not quite aware that the Westfall Act
doesn't cover private contractors.

But we would think if the Court rules as we
suggest it should, that the -- that the prisoners who
are relatively savvy, even on a pro se basis, about
their rights would then understand that they have these
rights and will exercise them and that the Bivens renmedy

woul d not have been to be enployed willy-nilly as it was

Alderson Reporting Company
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11

in this case.

JUSTI CE KAGAN:. To go back to what | asked
bef ore when | hypothesized a State that didn't have
adequate renedies, and you said -- well, just to pin
down what you said, if there were no adequate renedies
there woul d be a Bivens action avail abl e?

MR. FRANKLIN: There m ght be, Your Honor.
There still is the factors counseling hesitation, which

IS the second step of the Bivens analysis. And |

woul dn't want to give up that there m ght be factors in
t hose cases counseling hesitation. But certainly our
position is not that -- in a circunstance, if that
arose, and again we think that's hypothetical because
there is no indication either that it has arisen or that
it will arise, but if it were to, our position wouldn't
rule out the possibility of a Bivens claimin those

ci rcumnmst ances.

JUSTICE ALITO To get back to the question
that Justice G nsburg asked, is that consistent with
Carl son? Because the Court in Carlson didn't say that
there is a Bivens action because in this particul ar
State there isn't a viable State action, but it m ght be
different in another State where there is a viable State
claim It didit on basically a categorical ground.

MR. FRANKLI N: Well, as the case cane to the

Alderson Reporting Company
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Court in Carlson, it was undisputed that there was no
adequate State |l aw renedy, the |l ower courts had held.
So that was sort of the basic prem se that the Court
then went ahead and deci ded the case on.

Si nce Carlson, we've had cases, notably
Mal esko and al so Wl kie, which have nmade clear that the
adequacy of renedies, including State |law renmedies, is a
factor in the Bivens analysis and is in fact the
di spositive factor in Malesko, as in this case as well.

We don't think that there is really any
serious dispute in this case that there were adequate
alternative renedies. Again, the deliberate
I ndi fference standard is nmuch, nuch nore hard -- nuch
harder to neet than a traditional negligence standard.
California law is, further, nore protective of
prisoners.

As we understand the Respondents' position,
the Court -- they would urge the Court, notw thstanding
the availability of alternative remedies in this case
and as far as we can tell in every foreseeable case, to
create what they refer to as a categorical cause of
action, one that would apply regardl ess of whether the
renmedi es are adequate or not.

And in our view, that would turn the Bivens

jurisprudence effectively on its head. The Court has

Alderson Reporting Company
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said Bivens is a narrow -- | think Justice G nsburg at

| east paraphrased our argunment as saying it's a
gap-filling nmechanism which is what our argunent is --
that would apply only in those circunstances when it's
necessary. O her than that, the Court has consistently
deferred the matter to Congress. And that's where we
think it ought tolie in this case.

JUSTICE ALITO Does a prisoner in a State
that requires the filing of a certificate of nmerit in a
medi cal mal practice case have an alternative -- a viable
alternative State claim --

MR. FRANKLIN: Yes, again, that's --

JUSTICE ALITO -- for mal-practice?

MR. FRANKLIN: We say yes. That issue is
not in this case. The Eleventh Circuit in Alba
expressly addressed that issue under that State's |aw,
and said yes, that is adequate. It's sinply a
procedural requirenent that applies to all plaintiffs.

And | would add, by the way, that --

JUSTI CE KAGAN:. How is a prisoner supposed
to satisfy that requirenment?

MR. FRANKLIN: The sane way any ot her
plaintiff is supposed to. What | was going to add is
t hat when you are alleging an Ei ghth Anendnment

violation, you are talking about a claimthat by its

Alderson Reporting Company
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nature is very severe. You are talking about deliberate
i ndifference to serious nedical needs that constitutes
t he unnecessary and wanton infliction of pain.

In those circunstances, we woul d suggest
that it m ght even be easier to procure that kind of
decl aration, but -- that issue was decided in Alba, so
that -- that was decided. |If it conmes up in another
case, it can be decided there. W don't think that that
woul d render the -- if it's -- if it's an adequate
remedy for everyone else in that State and npst States
t hat have these things, then it's an adequate renedy for
Bi vens.

JUSTI CE G NSBURG. Did any of those courts
address the problem of how the pro se prisoner is going
to get an affidavit?

MR. FRANKLIN: Well, Alba -- the Alba court
is -- is the only court that I'maware of on the circuit
| evel that's considered it. And | believe they did
address that issue and sinply said that it is -- puts
t hem on an equal footing with other plaintiffs, and that

t hat woul d be an adequate renedy.

CHI EF JUSTICE ROBERTS: | don't -- | don't
under stand your answer to Justice Kagan. If -- if |
heard you right, you were saying, well, they are going

to be able to get a certificate because it's an Eighth

Alderson Reporting Company
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Amendment violation and everything is very severe. But
the point is, they are going to bring a negligence
action, not an Eighth Amendnent action.

MR. FRANKLI N: Ri ght .

CH EF JUSTI CE ROBERTS: So --

MR. FRANKLIN: I'mtalking about if the
conduct -- we are conparing here between conduct that
woul d violate the Ei ghth Amendnment and conduct that is
negligent, and I'm saying if the conduct rises to the
| evel of an Ei ghth Amendnent violation, which is what
we're tal king about in ternms of the adequacy, then it
woul d be easier, one would presune.

JUSTI CE KAGAN: But | thi-nk the question,
M. Franklin, is really just a practical one --

MR. FRANKLI N:  Sure.

JUSTI CE KAGAN: -- which is how a pro se
person sitting in prison is supposed to have access to a
doctor who will provide this certificate. And, | nean,

maybe there woul d be neans, but |'m asking whether there

woul d be.

MR. FRANKLIN: | would think there would,
but I don't want to say -- | don't want to argue soneone
el se's case on that. | nmean, | do think that that was

an i ssue that was resolved, at least in the El eventh

Circuit in Alba. It's not an issue that applies in this

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

16

case because there is no such certificate here in
California.

| do think it would be adequate. | nean,
Bush v. Lucas, which was a Federal renedies case, said
there were what they called "nmeaningful renedies." As
|l ong as there is a neaningful remedy, it's sufficient.
And if Congress wants to think that there is a problem
for exanple, if Congress thinks there is a problemwth
these certificates of nerit in the case of privately run
facilities, then it certainly can establish a cause of
action as it did in section 1983.

But the Bivens doctrine is really a narrow,
as we say, gap-filling doctrine. And the Court has
al ways used it very sparingly. And the reason the Court
has done that is because there is no authority for it in
t he | anguage of any constitutional or statutory
provi si on.

So the Court has al ways treaded very
cautiously in this area. And | wouldn't rule out in
that circunstance that sonebody could make that
argument. | -- 1 just don't think in this case there
has been any real dispute that there's an adequate
remedy. There wasn't in Mal esko and that was sufficient
in that case. And we think it is sufficient in this

case as well for the Court to in effect stay its Bivens

Alderson Reporting Company
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hand and turn the matter if necessary over to Congress.

JUSTI CE ALI TGO  Under the PLRA -- under the
PLRA, a district judge has to performa screening
function for -- for these conplaints, and is that -- is
it going to be an inpossible burden for district judges
to ascertain the contours of state prison law, in that
there apparently is not a | ot of prisoner litigation
under State |law? Most prisoners seemto choose 1983.

MR. FRANKLIN: Well, in this case, the
magi strate judge did it. It wasn't an inpossible burden
for him This was done on a prescreening; the Court
ruled exactly as we are asking the Court to rule now.
The Court did -- the Court in Malesko did it. It wasn't
difficult. |If it is deened that there is an issue
there, there are various procedural nechani snms that
coul d be enployed. There could be a dism ssal w thout
prejudice, a dism ssal with repleading, certificate to a
State court. You could stay the Bivens action.

There's various things that district courts
can do. But in this case, it wasn't an issue. It
wasn't an issue in Malesko. W don't think it's going
to be an issue in others either.

If | may reserve the remainder of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Shah.

Alderson Reporting Company
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18
ORAL ARGUMENT OF PRATIK A. SHAH

ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONERS

MR. SHAH: M. Chief Justice, and may it
pl ease the Court:

The | ast 3 decades of this Court's
precedents nake clear that judicial extension of the
Bi vens renmedy is not the default presunption. It is
perm ssible only where there is no adequate alternative
remedy and there are no other factors counseling
hesitation. Neither criterion is satisfied here.

Respondent is suing enpl oyees of a private
prison corporation who, unlike their -Federally enpl oyed
counterparts, are subject to well-established theories
of tort liability, but lack a recogni zed qualified
i mmunity defense. Under the circunstances present here,
which | submt reflect the heartland of cases all eging
Ei ght h Amendnent viol ations for deliberate indifference
to serious nedical needs, recognition of the Bivens
remedy is neither necessary nor appropriate.

JUSTI CE GI NSBURG. M. Shah, go back to what
you sai d about | acking these private -- these enpl oyees
of the private corporation you said |ack qualified
i mmunity. But they do have -- courts have allowed them

to have a good faith defense. So in practice, how
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different is that, whether they have qualified i nmunity
or whether they have a good faith defense?

MR. SHAH. A couple of responses, Your

Honor .

First, this Court has never recogni zed a
good faith defense, so | wouldn't call it a recognized
defense. It is true that some |ower courts have applied

a good faith defense. Reading those cases, it is not
entirely clear exactly what the content of that good
faith defense is. What is clear is that it is sonething
| ess than qualified imunity. It appears in nost of the
cases that they are grafting on sonme sort of subjective
el ement, subjective intent el enent, on top of what you
must establish to get qualified inmunity.

So whatever it is, it is something |esser
than qualified imunity, and | think that in and of
itself creates an asymmetry. But | think the |arger
point is, is that these prisoners have alternative
adequate renmedi es under State | aw because they are suing
a private enpl oyee rather than a governnment enpl oyee.

The governnment enpl oyee is subject to the
Westfall Act and therefore all civil actions other than
Bi vens are preenpted. So | think that's the fundanent al
difference. | think it further counsels hesitation

because of the lack of a recognized i munity defense,

Alderson Reporting Company
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whet her that's qualified imunity or good faith.

JUSTI CE SOTOVAYOR: Coul d you address the
question posed earlier of what were to happen if there
was a State |l aw that gave absolute immunity to these
private correctional officers and that was the case
before us. This particular State, it's undi sputed,
woul d not permt any kind of intentional or negligence
suit against these officers.

MR. SHAH: Sure. Your Honor, in that
hypot hetical -- and of course, there is no suggestion in
this case that any State has such a rule -- but if a
State were to adopt that such rule, | think that woul d
be a case where there is no adequate-alternative renedy,
because in your -- in your hypothetical, there is
absolute immunity. There wouldn't be a way for the
prisoner to redress -- seek redress for the gravanmen of
his injuries. And | think in that case, we have a very
different situation and a Bivens remedy may well be
justified.

JUSTI CE SOTOMAYOR: Interesting, because
what you are proposing is a sort of State by State,
circuit by circuit, presumably existence of a Bivens
claimor not. That -- that is really the outcone of
your position.

MR. SHAH. Well, yes, Your Honor, except the

Alderson Reporting Company
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fact that there has been no suggestion that any State
has such a draconian rule or has ever passed one. W
are sinply arguing for a rule that would Iimt Bivens
when there is no adequate State |aw renedy. That is
clearly the case here. |It's clearly going to be the
case in the vast mpjority of Eighth Amendnent prisoners.
What this Court should not do is craft a default rule

al l owi ng Bi vens renedi es agai nst enpl oyees of private
prison corporations just to account for the hypothetical
possibility that there may be a case which may or nay
not ever arise in which an adequate alternative is not.
That turns Bivens jurisprudence on its head.

JUSTI CE SOTOVAYOR: Then .l guess the
gquestion is, yes, when you tal k about an overlap of
remedi es, we have said that it doesn't need to be a
mat chi ng one to one renedy, but you do need sone degree
of neani ngful overlap, don't you?

MR. SHAH. | would agree with that, Your
Honor. | think --

JUSTI CE SOTOVAYOR: So how -- define how
much or how do we descri be the adequacy of that order?

MR. SHAH: | think it would be difficult to
conme up with a precise formulation. | think the
formul ati on that we use in our brief is that as |ong as

it redressed the gravanen of the prisoner's injuries.
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So | think as long as it provides some nmeaningful relief
for the injuries and in turn that woul d provide sone
deterrence to the individual enployees' actions, | think
as long as those two elenents are present, | think we
woul d think that there is an adequate alternative
remedy.

O, alternatively, if you wanted to use the
words -- the word that this Court used in Bivens, you
coul d approach it fromthe flip side and say there would
not be an adequate alternative renedy where the State
|l aw i s either inconsistent with or hostile to the
correspondi ng constitutional interest. W submt in
this case there is no question that there are renedies
avail abl e under California State |aw and as far as we
know the State | aw of every other State in this country
that would allow --

CHI EF JUSTI CE ROBERTS: The Bivens action is
unusual in the first place, but it's also unusual to say
that you don't have a Federal cause of action because of
sonething a State gives you.

Do you have any ot her exanple of sonething
li ke that, where the availability of Federal relief
turns on the availability of alternative relief under
State | aw?

MR. SHAH: Your Honor, it may not be an
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exact anal og, but | think Federal due process cases
often will |ook at someone's clainms of deprivation of
property, an unlawful deprivation of property in

vi ol ation of process. The Federal court may often | ook
at whether the available State | aw procedures to provide
redress for that claimbefore it would inpose or find a
vi ol ation of Federal due process.

So | think there are anal ogs where Feder al
courts do look at the availability of State | aw renedi es
and | ook at their adequacy before determ ni ng whether a
Federal law renmedy is necessary. And this Court has
done that. And the Court did it in Malesko, | think is
t he best exanple in the Bivens context of where the
Court | ooked at alternative State renmedi es and said
that, hey |l ook, the availability of these other renedies
counsel against the inposition of the Bivens renedy.

JUSTI CE KAGAN. What is the theory behind
that, M. Shah? | mean there is an obvious theory when
Congress has provided an alternative remedi al system
which is a separation of powers theory. But what's the
t heory about | ooking to State | aw for these kinds of
alternative renedi es?

MR. SHAH. Two responses, Your Honor. \Wile
| agree the separation of powers problemis nuch nore

hei ght ened when Congress acts, | think there is still a
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separation of powers issue even when Congress has not
acted. That is, the Court should be hesitant before --
before inmplying a judicial cause of action for damages
under the Constitution, given that it's typically been
Congress's province to do so.

But beyond that, the rationales -- there
have been two rationales that have been given by this
Court in its Bivens jurisprudence for inplying such a
remedy. One is the need to provide sone neani ngf ul
relief.

We submt when there is an alternative state
remedy, that rational has been satisfied. The other
rationale this Court has offered is provide sone
deterrent to the actions of an individual enployee or
officer. We also submit that when there is a State tort
damages renedy avail able, that rationale too will be
acconmpl i shed.

The three occasions in which this Court has
recogni zed the Bivens renmedy, Bivens itself, Davis and
Carlson, those two factors were not present. There was
either no alternative renedy at all or at least, as in
Carlson, no alternative renmedy agai nst the individual

of ficer.

JUSTI CE ALITO. What woul d you propose that
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the Court say about the degree of adequate State renedy
that is necessary? Just -- what we have here in
California is enough and not go any further or --

MR. SHAH: | think the Court should start
with that. Certainly here there hasn't been any dispute
that there would be -- any real serious dispute that
there woul d be an adequate alternative renmedy. | think

the Court could also say that as |ong as the adequate
alternative renmedy addresses the gravanmen of the
prisoner's injuries, that should be sufficient. And I
think it could give content to that by |ooking at the
two rationales this Court has offered for Bivens.

JUSTICE ALITO  Suppose that a State did for
clai ms against private prisons and private prison guards
what | understand New York has done with respect to
State-run prisons. In other words, that you elimnate
any cl ai magainst individual prison enployees or guards
and give the prisoner just a tort claimagainst the

State. Would that be adequate?

MR. SHAH. | think that would be a tougher
case. And, of course, | assune in your hypothetical
that that's -- that that would al so apply to Federal

pri soners and Federally contracted prisons, and it's
difficult to figure out what the State's interests --

JUSTICE ALITO. Not a claimagainst the
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State. | m sspoke. A claim-- only a claimagainst the
conpany that runs the prison.

MR. SHAH:. Your Honor, again | think that
woul d be a nore difficult hypothetical because the
rati onal about individual deterrence of the individual
officer may not be as strong in that hypothetical. But
once again, no State has such a rule and it's difficult
to imagine a State's incentive to adopt such a rule
because it's not comng out of the State's pockets.
These are Federally contracted prisons, contracted by
BOP and run by private prison corporations.

JUSTI CE Gl NSBURG: \What about the character
of the clain? |If it's a Bivens claimit's a
constitutional claim it's an Ei ghth Amendnment claim
And if you are |looking to state renedies, that's an
ordinary tort renmedy with no constitutional involvenent.

MR. SHAH: Your Honor, it is true, the
| abel s are different and there's going to be different
meaning to those renmedies. But fromthe prisoner's
st andpoint, the rationale behind Bivens was to provide
some damages relief. Fromthe prisoner's standpoint
it's not going to matter, | would submt, whether or not
t hose damages are procured under State |aw or under a
constitutionally inplied action.

Thank you.
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CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Preis.

ORAL ARGUMENT OF JOHN F. PREI S
ON BEHALF OF THE RESPONDENTS

MR. PREIS: M. Chief Justice and may it
pl ease the Court:

The question before the Court today is
whet her a Federal prisoner's access to constitutional
remedi es should turn on the nere happenstance of where
the prisoner is detained. The Petitioner's chief
argument is that privately-held Federal prisoners should
not have an Ei ghth Amendnment damages renedy because they
have damages under State law. This argunent suffers
fromtwo flaws. First, it msconceives this Court's
Bi vens jurisprudence; second, it m sconceives the nature
of State renedies avail able to prisoners.

JUSTI CE SOTOVAYOR: Why are State
remedi es -- what of your clients' clains could not be
vi ndi cated under State law? And why is a Bivens action
superior to a negligence action in California?

MR. PREIS: Your Honor, with regard to the
claims that can't be vindicated under State |aw, we
think its likely that his nmedical mal practice clains,
the clains against the doctors, could be vindicated. W

don't think the lawis clear in -- excuse ne -- in
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California that his other clainms, the deprivation,
nutrition, hygiene, forced | abor at sone point before
his injuries were heal ed, that those would necessarily
be covered.

We adnmit there is a chance, as we did in our
brief, that it's possible the California Supreme Court
could say, well, there has been an internedi ate
appel late court that has decided this. W take on
gui dance that and believe these renedi es woul d be
covered. But there is nothing here that could assure
this Court that that's the way it will work out.

Wth regards to why Bivens are superior,

Bi vens are superior when there is no-State cause of
action. So there will be sonme cases, as we concede,
where a State cause of action is available. The reason
M. Pollard brings a Federal cause of action in this
case is because it's not clear that State renedies are
certainly avail abl e.

And | think that certainty is an inportant
thing for this Court to renenber. The issue before
Bi vens itself was whether or not this Court should adopt
a system of state renedies. And the --

JUSTI CE BREYER: But the specific case with
state renedies is not available is --

MR. FRANKLI N: Your Honor |'m not aware.
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MR. PREIS: Your Honor |I'm not aware of any
particul ar case where a state --

JUSTI CE BREYER: No, no, no. Your
al l egation, which you believe states a valid claimunder
Bi vens action but not under state lawis --

MR. PREIS: The clainms that we say do not
have --

JUSTI CE BREYER: | don't understand
specifically what they are. | nmean it sounds to ne that
if a person, A, deliberately starves sonebody to death,
for exanple, or deliberately gives him sonething which
wi Il make him sick when he eats it, that that would at
| east be negligence and woul d arise under ordinary state
tort law. So |I'mcurious to know what your claimis
t hat does not arise under ordinary state tort |aw?

MR. PREIS: Your Honor, | think that the
starkest exanple, if it was the case that sonmebody
actually starved soneone --

JUSTI CE BREYER: No, don't answer ny --
forget my hypothetical. Tell me your specific claim
t hat does not arise under state tort law, that's all |
want to know, which is the sanme question | heard - |
just didn't hear the answer to.

MR. PREI'S: Onh, excuse ne, Your Honor.

JUSTI CE BREYER: | heard the answer in
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gener al

MR. PREIS: Ckay.

JUSTI CE BREYER: | want to know specifically
what you say they did to your client that doesn't make
out a State tort claim

MR. PREIS: He brings four clainms that he
think alleges an Ei ghth Anendnment violation. One is the
medi cal mal practice which we concede is |ikely
avail abl e; the other three, we do not find sufficient
evidence in California law that there certainly be a
remedy.

JUSTI CE BREYER: | heard you say --

MR. PREIS: And those three are --

JUSTI CE BREYER: -- that. | just want to
know what it is physically you say the defendant did to
your client, so that | can evaluate your statenent that
California gives no tort remedy for that.

MR. PREIS: Your Honor --

JUSTI CE BREYER: Sorry, | don't mnd to
sound irritated but | just have trouble getting ny
guestion across.

MR. PREI'S: Understood, Your Honor. M.
Pol | ard was deprived of adequate food and hygiene. A
second claim he was --

JUSTI CE BREYER: All right. They failed to
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gi ve him adequate food for what? So he could live, or
for what?

MR. PREIS: Well, yes, adequate nutrition.
"' mnot saying to the point of death, but --

JUSTI CE BREYER: They gave him-- and if a
person in California who has charge of -- of a ward or
soneone fails adequately to nourish that ward, you are
saying California tort | aw gives no renedy?

MR. PREIS: |'msaying there is no evidence
that it does, Your Honor. | think it --

JUSTI CE BREYER: -- cause |ike negligence,
you give a renmedy. It's not negligent; it's deliberate?
O what ?

MR. PREIS: Your Honor, | think -- | would
put -- | think the best way to approach that question is
to | ook at the shoes of an attorney. \Wen if soneone
cones in and says | was deprived of these benefits that
| was entitled to and | was suffered a harm the
question would be for the |lawers, well, I'll go read
t he case --

JUSTI CE SOTOMAYOR: You can't --

JUSTI CE SCALI A:  The | awyer would say |
can't find a starving case in California. So you mnust
not have a cause of action. |Is that what the [awer

woul d say?
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MR. PREIS: No, | think the | awer would
say, | can't be certain. | haven't found a case --
JUSTI CE BREYER: -- of -- because the Eighth

Amendment says cruel and unusual punishment. So you
have to have a cruel treatnment and where a person
deli berately or negligently subjects sonmeone else to
cruel treatment, my -- nmy |aw school recollection of
many years ago is that there ordinarily is a tort
action.

So, so -- that's what | would like you --
" m suspicious of your statement that there isn't.

MR. PREIS: Yes.

JUSTI CE BREYER: Therefore, | ask for sone
el aborati on of that.

JUSTI CE SCALI A: \What do you have besi des
starving? What -- what el se?

MR. PREIS: The other clains were after he
suffered his injuries he was put back on his work detai
before his injuries were healed. He was also
i mmedi ately after being injured forced to sort of endure
excessive security neasures, forced to wear particul ar
handcuffs that pushed his arns in an -- in a way that
woul d cause extraordi nary pain and was unnecessary.

JUSTI CE KAGAN: Can | ask you the sane

gquestion that | asked M. Franklin? Because it just
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doesn't make any sense to nme. The gravanmen of this
claimis a nmedical malpractice claim Wiy aren't your
State | aw renedi es better? You have vicarious liability
and all you have to prove is negligence. Wy wasn't
this brought as a State |aw clainf

MR. PREI'S: Your Honor, | think there is two
parts to that, two answers | would give. First, M.

Poll ard was put in a Federal prison by the Federal
Governnment. He often has access -- actually only has
access to Federal |aw books. When he sees hinself
injured he thinks this is presumably a Federal case. So
| think there is a certain ethic or at |east practice as
how t hat works.

Now, why woul dn't nedical mal practice work
her e.

JUSTI CE KAGAN: Well that was just false
consci ousness that we can correct, right?

MR. PREI'S: Excuse ne, Your Honor, | m ssed
t he begi nni ng.

JUSTICE KAGAN: | nean, if the -- if the
true appropriate remedy, and the better renmedy from your
client's point of view, is a State |aw action, we should
just say bring a State | aw.

MR. PREIS: Well we think that prisoners

shoul d have access to the State | aw acti on, and when
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there is cause of action available, it mght indeed be a
better remedy. But | think in terns of whether or not
medi cal mal practice works here, it will work in ternms of
deterring the nedical professionals, but we have
mul ti pl e defendants in this case, not all of them-- of
whi ch woul d be cul pabl e under -- or |iable under a

medi cal mal practice regime. How do we handl e the other
pri soners -- excuse ne, the other defendants?

So | think you're focused in terns of the
remedi es avail able, and | would concede, of course,
that's inportant to the -- to the prisoner; but course,
the Court is concerned with deterrence in these cases.

So | want to return to Justice Breyer's
question if | mght. The gravamen of this case is that
in ordinary cases, nost of the tine, and the Court is
required in this case to figure how big is that "nost of
the time"? 1Is it 99 percent of time, is it 80 percent
of the tine? And that's what we sinply don't have
evidence on in this case. | want to point --

JUSTI CE BREYER: When | went to | aw school,
whi ch was many years ago, instead of talking about,
| i ke, starvation cases or nedical malpractice, they
t al ked about a general thing called negligence.

MR. PREIS: Yes.

JUSTI CE BREYER: And it seenmed to apply to
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doctors, and then it was nedical mal practice, and it
applied to others, and -- and is there sonething here
that wouldn't fall in that general kind of rubric, or
the general terns of California tort |aw?

MR. PREI S:  Your Honor, | guess your --

JUSTI CE BREYER: And | know, | don't want
you just to repeat yourself. So | guess | have the best
answer | have.

MR. PREIS: No -- Your Honor, I will say two
things that -- first, | think what you are asking me to
do and in a sense what the Court will be required to do

in this case is predict what State suprenme courts wl|
do on a regular basis. And | would suggest -- suggest
that's sort of an extraordinary neasure to take in case
where you have Federal prisoners, Federal constitutional
rights and Federal actors.

JUSTI CE SOTOVAYOR: -- limt our inquiry to
California?

MR. PREIS: Excuse nme?

JUSTI CE SOTOVAYOR: Limt it to California.
What -- what --

MR. PREIS: | don't --

JUSTI CE SOTOMAYOR: They're saying don't
| ook at what other courts will do, just |ook at the

State you are in, the place you are going to nake your
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claimand figure out whether your clains are covered or
not covered essentially in those -- in that State.

MR. PREIS: They are suggesting this Court
| ook only at California.

JUSTI CE SOTOVAYOR: Ri ght.

MR. PREIS: W don't think that is
appropriate. This Court's view has always been that a
Bi vens action exists or does not exist with regards to a
entire category of defendants, or context.

JUSTICE SCALIA: So there -- if there is one
State that woul d not have an adequate renedy for any --
any single bad thing that could happen in prison, there
Is a Bivens action for everybody for -everything? 1Is
t hat what you are sayi ng?

MR. PREIS: Yes, Your Honor, we are.

JUSTI CE SCALI A: Ww.

MR. PREIS: | think if the Court were to
wite an opinion in that case --

JUSTI CE SCALIA: | certainly wouldn't want
to hold that.

(Alittle laughter.)

MR. PREIS: [|'mnot surprised that you
woul dn't want to hold that, Your Honor.

(Laughter.)

JUSTI CE BREYER: | would find that rather
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surprising, too, actually.

(Laughter.)

MR. PREIS: Wwell --

JUSTI CE BREYER: Because | -- | think what
they're asking to do is fine. On their theory you have
no problem because you go back and show to the Court
that there is no remedy in California for shackling a
person -- | guess deliberately, with know edge that that
woul d cause severe pain, and if you can show that, then
you are going to have your Bivens action in respect to
t hat .

MR. PREIS: Well --

JUSTI CE BREYER: That -- :that -- what they
are saying is that you are not going to be able to show
that, so it doesn't worry them

MR. PREI'S: Your Honor, | think that the --
the view that there's an ordinary duty of care, a duty
to be reasonable, is quite a bit nore conplex than the
Petitioners would make it out to be. Let me offer an
exanple. In this case in 2007, the district court
dism ssed M. Pollard s conplaint. The district court
said you have State renedies.

Well, what was the proof for that? Wat was
the State |law renmedy that existed? The only thing the

district court cited in a footnote was section 1714 of
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California's civil code.

JUSTI CE SCALI A:  \Who says that the burden is
on the other side? Why isn't the burden on you, if you
want to bring a Bivens action, on you, to show that
there is not an adequate State renedy?

MR. PREIS: Your Honor --

JUSTI CE SCALI A:  You are the plaintiff here,
you are trying to bring the Federal cause of action.

Qur law is clear; if there is an adequate renmedy we
don't invent one. Why isn't it your burden to show that
there is not an adequate State renmedy?

MR. PREI'S: Your Honor, two answers to that.
First of all, this Court's npost recent case where it
dealt with whether or not a burden should exist was
Wl kie, and there, the majority of the Court said when
we | ook at alternative remedies we try to figure out,
gquote, "whether they amount to a" -- "amount to a
convincing reason for the judicial branch to refrain
from providing a new and free-standing remedy."

| nasnmuch as there has been burden di scussion
in this Court's case law, it would seemto fall -- fal
on the other side. Now, | think there is an inportant
poi nt here when we think of burden. This case is so
close to Carlson that really the burden should be on

themto take it out of Carl son. | want to address
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Carlson for a second if | may.

CHI EF JUSTI CE ROBERTS: Well, before you do,
on page 5 of your brief you say, in the private prison
setting, quote, "a Bivens claimagainst the offending

i ndi vi dual offending officer,” end quote, is an
appropriate renmedy. And the quote is from Ml esko.

MR. PREIS: Yes.

CHI EF JUSTI CE ROBERTS: What we said in
Mal esko, where you quote, is that if a Federal prisoner
in a BOP facility alleges a constitutional deprivation,
he may bring a Bivens claimagainst the offending
i ndi vidual officer. Now your friend describes that as a
distortion of what we said in Mal esko, and | just wanted
to give you a chance to reply to what | think is a
fairly serious assertion.

MR. PREI'S: Yes, Your Honor, and | would
seriously disagree with the suggestion it's a
di stortion.

CHI EF JUSTI CE ROBERTS: Well, just to be
clear. You quote that |anguage, you say "in the private
prison setting,"” and the | anguage specifically says in a
BOP facility.

MR. PREIS: Your Honor, what the Court was
speaking of in that section of its opinion was that the

remedi es between a BOP facility and individuals in a
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private facility should be simlar, that it mde no
sense to give extra renmedies to people in a private
facility. And so the Court, Justice -- Chief Justice
Rehnqui st at the tinme was making a conparison saying

t here should be a general symetry. And all we were
pointing out in that quote is that inasnmuch as symetry
matters, well, the Court there in Mal esko had said, wel
we would likely expect there to be an individual renedy.

CHI EF JUSTI CE ROBERTS: You woul d expect the
sane rule. That's your argunment --

MR. PREIS: Yes.

CHI EF JUSTI CE ROBERTS: -- to apply in the
private prison setting. Wat you say is that there, we
expl ained, that in the private prison setting, a Bivens
cl ai m agai nst the of fending individual officer was the
appropriate renmedy.

MR. PREIS: Your Honor, | guess | certainly
took part of the quote and didn't use all of the quote,
but I did not in any neans say --

JUSTI CE SCALI A: That's known as
m squoting --

MR. PREIS: WelIl, Your Honor, | guess |
woul d respectfully differ.

JUSTI CE GI NSBURG. Wbul d you be taking the

position that even if there is an alternative State
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remedy, tort remedy, even so, there ought to be a power
of Bivens action? O would you say no Bivens action if
all of the States have adequate tort renedi es?

MR. PREIS: | think, Your Honor, if this
Court would -- could tell with confidence that States in
all States provided sufficient renmedies for the entire
variety of Eighth Armendnent violations, this Court would
be certainly wise in allowing State renedi es to work.
But | think we are far fromthat situation

| want to turn, if | my --

JUSTI CE KAGAN: Coul d you give ne your best
exanple of a State tort rule that would prevent a
pri soner from bringing an Ei ghth Anmendnent cl ai n?

MR. PREIS: Excuse nme, Your Honor. Could
you repeat that question?

JUSTI CE KAGAN: Your best exanple of a tort
rule fromany State that would preclude a -- a valid
Ei ght h Amendnent cl aim

MR. PREIS: In other words, the prisoner
woul d have an Ei ghth Anmendnent claimbut not a tort --

JUSTI CE KAGAN: You have 50 States' worth of
tort law to -- as your playground, and | want to know
what tort rule would keep a prisoner with a valid Eighth
Amendnent claim-- would prevent himfromrecovering?

MR. PREI S: Your Honor, | would note
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Maryl and, for exanple. In Maryland, attacks by a
prisoner on another prisoner are evaluated in terns of
the liability of the warden; a | ot evaluate it on a
mal i ci ousness standard. Now, the standard this Court
uses in its acts by one prisoner against another is a
del i berate indifference standard. The deliberate
i ndifference standard is different.

We are not arguing in this case --

JUSTI CE SCALI A: | don't understand what you

are talking about. |Is -- is this a suit against the
pri soner who was attacked?

MR. PREIS: Excuse ne, Your Honor?

JUSTI CE SCALIA: He is not liable unless he
is malicious, or what?

MR. PREIS: No, it's a suit against the
warden for a failure to protect soneone agai nst attack
by anot her prisoner.

JUSTI CE SCALIA: | see. And -- and the
warden is |liable in Maryland, you say, only if he is
mal i ci ous?

MR. PREIS: The test in Maryland is
mal i ci ousness, yes.

CHI EF JUSTI CE ROBERTS: What about nedi cal
mal practice caps? |s that an issue? |In other words,

State law -- | don't know how many there are; | know
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It's been proposed. | think it's true in sone cases --
will cap your recovery for nedical malpractice at a
particul ar |evel.

MR. PREIS: Your Honor, | don't think it's a
significant difference in this case. For instance,
California --

CHI EF JUSTI CE ROBERTS: | guess that was a
hel pful question, in the sense that --

MR. PREIS: Oh, | understand.

CHI EF JUSTI CE ROBERTS: The Bivens action,
presumably the cap would not apply. But it applies
under State | aw.

MR. PREIS: | think there will be some cases
in which the remedies will be curtailed under State | aw.
And one coul d expect that the deterrent value of a State
| aw remedy woul d not be avail abl e.

| have a couple of m nutes remaining and |
want to turn to Carlson. | think the suggestion in
this -- the discussion that we have had so far is that
we are asking the Court to reach out and create an
extraordi nary cause of action. | sinply don't think
that's true. This case is very simlar, if not the sane
as, Carlson.

In Carlson, the Court said that a Federal

pri soner has a cause of action against Federal actors
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for a Federal constitutional right. That's what this
case is. And the only distinction the Petitioners can
point to is the fact that they are privately enployed
Federal actors as opposed to publicly enployed Federal
actors.

The question becones, is "privately
enpl oyed" Federal actor a nmeaningful distinction from
"publicly enployed"? W would -- if that distinction is

meani ngful, we woul d have expected to find sonme

di scussion of it in Ml esko, but the Court there paid
absolutely no attention to the private status. The
Court in Mal esko said that Ml esko, that case, was in
every neani ngful sense the sane as FDIC v. Meyer.
FDIC v. Meyer was a suit against a public agency.

If the case is in every meani ngful sense the
sanme as Meyer, then it nmust have been what mattered to
the Court in Mal esko was that it was a suit against an
entity, not public versus private. So we think there is
no evidence in this case that -- excuse ne -- no --
nothing in the law that suggests that this Court cares
and ever have cared the distinction between public and
private renmedi es

JUSTI CE G NSBURG: But in Carlson, it was
Bi vens or no damage renedy. Here, that's not the case.

MR. PREI S: Excuse ne, Your Honor, | m ssed
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the first part of the question.

JUSTICE GINSBURG. In Carlson, the Court was
operating on the theory that with respect to the Federal
enpl oyees, it was a Bivens renedy for danages or no
remedy at all.

MR. PREI'S: No individual renedy.

JUSTI CE Gl NSBURG: Ri ght.

MR. PREIS: Yes, Your Honor.

JUSTI CE GI NSBURG: And here, it is different
from Carl son because there is an -- a renmedy agai nst an
I ndi vidual. So we have the parallel renedies here which
didn't exist in Carlson, and that nakes the two cases
different.

MR. PREI'S: Your Honor, | think it's fair to
say that in Carlson, the Court expressed a preference
for an individual renedy over an entity renedy. But |
don't think it's fair to say that the Court addressed in
Carl son how it would conpare to individual renedies.

That issue actually canme up in Bivens.

There was an individual renmedy proposed that woul d be
avail abl e under State |aw, and the alternative was a
remedy under the Constitution itself. So when the Court
was faced with two alternative individual actions, the
Court said that we prefer the constitutional cause of

acti on. And the reason in Bivens was we can't be
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certain really how State | aw worKks.

CHI EF JUSTI CE ROBERTS: Do you di sagree
that the -- | know you have your argunent on
conpensation --

MR. PREI S: Yes.

CHI EF JUSTI CE ROBERTS: But with respect to
deterrence, is there any significant difference between
the two causes of action? 1In other words, if you think
the nmost significant aspect of Bivens is to deter
constitutional violations, doesn't that work equally as
wel | or perhaps nore effectively under the State | aw
t han under Bivens?

MR. PREI'S: Your Honor, I+ think in the end
t he question asks me to nmake a 50- State assessnent of
how State | aw works, and in that sense, one can only
speak in generalizations --

CH EF JUSTI CE ROBERTS: So your answer --
your answer is the same as under conpensation, that the
State | aw m ght be different or not?

MR. PREIS: We think, inasnmuch as a cause of
action is available, with the exception, as the Court
not ed, of damages caps, there -- we woul d expect to have
a simlar |level of deterrence, provided the danages are
avai |l abl e.

CHI EF JUSTI CE ROBERTS: Who -- who actually
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ends up paying in these Bivens actions? | nmean, what we
don't know -- is it the Federal governnment or an
I ndi vi dual or --

MR. PREIS: W would expect -- first of all,
obviously, the liability is inposed on the individual.
We woul d expect as a general matter that there would be
i ndemmi fication by the corporation. The question then

I's, of course, whether that gets passed on to the

Federal government. And | don't think it's fair -- if
the Court allows a Bivens action here, | think there's
t he suggestion that all of a sudden, there'll be a whole
new real mof liability and costs. And that is sinply

not the case --

CHI EF JUSTI CE ROBERTS: |I'mjust looking in
terns of the practical deterrence. The problem|'ve had
with it in general, | don't know how nuch practical
deterrence there is, is if you sue the individual and
the -- the individual doesn't actually pay, the
government does. It seens to nme perhaps nore likely in
the private context that the individual may get stuck
with some anount of a liability if the enployer just
says, | ook, you were off doing something you weren't
supposed to do; we are not going to pay for it.

MR. PREIS: Your Honor, | amnot versed in

the indemification rules of private prisons, but I
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woul d expect that there will be sone instances where
there is indemification. | think the general rule in
terms of --

JUSTI CE SCALIA: Do you think that the
warden of a Maryland prison is aware that if -- if he
al l ows one prisoner to beat up another prisoner, he is
only liable for maliciousness and not for deliberate
indifference -- if indeed there is a difference between
the two? Do -- do you think that -- that he is
t hreading the needle that finely as far as -- as far as
deterrence is concerned?

MR. PREIS: Your Honor, | think it's always

been this Court's presunption that actors, |egal actors,
respond to the standards of |aw that are inposed. |
can't say --

JUSTI CE SCALI A: Not -- not at that |evel
of -- of refinement. | nean, it seens to ne that any
war den knows he's subject to State tort |aw, and that
State tort |law renders himliable for negligence, and
i ndeed for physical assaults. Sone of your causes of
action are intentional torts, not even negligence. |
find it hard to believe that as far as deterrence is
concerned, there is a dine's worth of difference between
State |l aw and -- and the Bivens action you are asking

for.
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MR. PREI S: Your Honor, if it's the case

that there's not a dime's worth of difference, that
woul d only be at this point. And one can expect State
| aw to change over tinme. | think one of the questions
propounded to M. Franklin or M. Shah was, what if the
state inposed a -- or created absolute imunity? |
think -- I take Your Honor's point to be that there
could be a simlarity at one point. And we agree that
that could exist for a particular circunmstance. But we
don't think this Court should take the enforcenment of
Federal rights in Federal prisons with regard to Federal
actors and set up a schene where that is handl ed through
state law. There is sinply not a justification there.
Your Honor, | would like to address the
Westfall Act. They argue strenuously that Congress has
al ready spoken in this case, and that's sinply not the
case. In the FT-- put it this way. The FTCA and the
Westfall Act deal only with Federal enployees, the
liability of Federal government for actions of Federal
enpl oyees. Their argument is essentially that Congress
attenmpted to deal with whether or not private
contractors should be liable in these situations by
amendi ng a statute that has nothing to do with private
contractors. And that sinply doesn't work. It's not --

there is no suggestion here that Congress attenpted to
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address this situation.
JUSTI CE GI NSBURG: Well, what was the
pur pose of making the reference to private contractors
in the Westfall Act?
MR. PREI'S: Your Honor, the Court -- excuse

me, Congress did not nmake a reference to private
contractors in the Westfall Act. They sinply, Congress
sinply referred to enployees of the United States. And
the reason the Court -- excuse ne, Congress referred to
enpl oyees of the United States was because the FTCA only
applies, and has always only applied to contractors --
excuse ne, of enployees of the United States. There
woul d have been no reason to reach out because it would
be totally beyond the specter of the FTCA itself.

| think, Your Honor, there is sonething else
to note with regard to Congress. At nost, what we are
dealing with here is congressional silence. They
suggest that Congress is fit to take care of this.
Nobody doubts that Congress is fit to step in and take
care of this at sonme point in time. But Cong -- this
Court's practice with regards to Bivens has been when
Congress steps in, to stand back. But here we have
congressional silence. As this-- as the Court said in
2007, it's nmost recent Bivens case was, when you are

dealing -- well, excuse ne -- the WIkie case did not
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I nvol ve any specific congressional action. The Court
viewed it essentially as congressional silence. The
maj ority of this Court at that tinme said our evaluation
in that instance is to figure out -- excuse ne --
whet her the Federal courts nmust nmeke the kind of
remedi al determ nation that is appropriate for a common
|l aw tribunal. The Court at that point saw itself as
that point as a common law tribunal within the specific
circunst ance of whether or not a Bivens renedy should be
avai lable. That's not to say the Court shoul d adopt
sone sort of roving common |law power. It's sinply to
say where there's congressional silence and the case
| ooks al nost identical to Carlson, if not identical,
that there is sufficient reason for this Court to find a
Bi vens cause of action here.

If there are no further questions, | urge
this Court to affirmthe holding of the Ninth Circuit.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Franklin, you have four m nutes
remai ni ng.

REBUTTAL ARGUMENT OF JONATHAN S. FRANKLI N
ON BEHALF OF THE PETI TI ONERS
MR. FRANKLI N:  Thank you, M. Chief Justice.
| just wanted to correct one conmon

m si npression. There is no allegation here that anyone
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was deliberately starved. Wth the allegation regarding
the food, his allegation in his conplaint is that he,
because presumably his arnms were in casts, he couldn't
hold his tray in the cafeteria and therefore he says |
had to buy ny own food fromthe conm ssary because |
didn't want to be humliated by going to the cafeteri a.

We think that if that claimsonmehow stated a
cl ai munder the Eighth Anmendnent for deliberate
I ndi fference, that he would state a cl ai munder
negli gence as well, and all of these clainms essentially
are that the prison failed to accommodate his injuries.
Mal esko was the sanme. In Mal esko the argunment was |
didn't get to use an el evator because | had a
preexisting condition, and that's what caused ny harm

If there is something that negligently
causes harm unreasonably causes harm there is a renedy
in California. | would also note that if it does not
cause harm there is no Bivens renedy, because Congress
in the PLRA has said you cannot bring any claimif you
are a prisoner in Federal court unless it involves
physi cal harm

JUSTI CE SCALI A: Do you want us to hold that
there is no Bivens action in California? 1Is that -- is
t hat what our opinion is going to say?

MR. FRANKLIN: | think the opinion could be
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as it was in Malesko, there is no Bivens action because
there are alternative remedies. W think that hol ding
i n Mal esko woul d apply everywhere. Everybody has --
every State has a negligence cause of action. And |
think one thing that crystallized the argunent for nme is
the coll oquy between Justice Scalia and -- and ny
friend, where | think there was an adm ssion that what
they are actually seeking is a bl anket cause of action
to account for any possible instance in which there is
an i nadequate renedy.

| think it goes even further. | think they
are asking for a blanket cause of action if sonebody can
hypot hesi ze an interest -- and issue,, and even further
than that, even if we can't hypothesize it, maybe
sonewhere along the |ine something could happen. W
think that's a -- a flipping, a turning Bivens on its
head. Bivens is a narrow renedy that is only all owed
when it is necessary. |f those circunstances arise they
can be dealt with at that tine.

JUSTI CE G NSBURG. Do you know if any of
t hese Bivens clainms have been pled in the alternative,
that is the Bivens renmedy, but alternatively State |aw?

MR. FRANKLI N:  Yes, that does happen, Your
Honor. Yes. And it happens | think relatively

frequently. But in these circunstances we woul d expect
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If the Court rules our way that there would be in fact
resort to what are not only adequate, but superior State
| aw renmedi es, and that Bivens would then be reserved for
anot her day if something happened that m ght inplicate
it.

If there are no further questions --

JUSTICE GINSBURG. Is there diversity in
this case?

MR. FRANKLIN: There may be. | think -- |
think he alleged that there was. W would agree with
the other side that the domcile of a -- of a prisoner
at least in the circuits is determ ned by where the
pri soner had been before they were in prison, and |
think this particular prisoner had been sonewhere ot her
than California. So probably. | can't -- | can't say
about the -- the mounting -- controversy but probably.

JUSTICE GINSBURG. So you -- ou said there
was a statute of limtations problemwth starting new.

MR. FRANKLI N:  Yes.

JUSTI CE GI NSBURG: What about if there is
diversity --

MR. FRANKLIN:  Well, the case was dism ssed.

JUSTICE G NSBURG. ~-- that's allow ng an
amendment .

MR. FRANKLI N: The case was di sm ssed, Your
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Honor, and it was appeal ed only on the ground of a
Bivens claim So if that is rejected, there is no nore
case. There is nothing to anend.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.

(Wher eupon, at 11:59 a.m, the case in the

above-entitled matter was submtted.)
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